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capital invested by the employer shall
be those arrived at under good account-
ing practices. As used in this para-
graph, the term ‘“‘good accounting prac-
tices”” does not include accounting
practices which have been rejected by
the Internal Revenue Service for tax
purposes, and the term ‘‘depreciation”’
includes obsolescence.

(d)(1) The cost of furnishing ‘“‘facili-
ties”” found by the Administrator to be
primarily for the benefit or conven-
ience of the employer will not be recog-
nized as reasonable and may not there-
fore be included in computing wages.

(2) The following is a list of facilities
found by the Administrator to be pri-
marily for the benefit of convenience of
the employer. The list is intended to be
illustrative rather than exclusive: (i)
Tools of the trade and other materials
and services incidental to carrying on
the employer’s business; (ii) the cost of
any construction by and for the em-
ployer; (iii) the cost of uniforms and of
their laundering, where the nature of
the business requires the employee to
wear a uniform.

§531.4 Making determinations of “rea-
sonable cost.”

(a) Procedure. Upon his own motion
or upon the petition of any interested
person, the Administrator may deter-
mine generally or particularly the
‘“‘reasonable cost’” to an employer of
furnishing any employee with board,
lodging, or other facilities, if such
board, lodging, or other facilities are
customarily furnished by the employer
to his employees. Notice of proposed
determination shall be published in the
FEDERAL REGISTER, and interested per-
sons shall be afforded an opportunity
to participate through submission of
written data, views, or arguments.
Such notice shall indicate whether or
not an opportunity will be afforded to
make oral presentations. Whenever the
latter opportunity is afforded, the no-
tice shall specify the time and place of
any hearing and the rules governing
such proceedings. Consideration shall
be given to all relevant matter pre-
sented in the adoption of any rule.

(b) Contents of petitions submitted by
interested persons. Any petition by an
employee or an authorized representa-
tive of employees, an employer or
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group of employers, or other interested
persons for a determination of ‘“‘rea-
sonable cost” shall include the fol-
lowing information:

(1) The name and location of the em-
ployer’s or employers’ place or places
of business;

(2) A detailed description of the
board, lodging, or other facilities fur-
nished by the employer or employers,
whether or not these facilities are cus-
tomarily furnished by the employer or
employers, and whether or not they are
alleged to constitute ‘“‘wages’’;

(3) The charges or deductions made
for the facility or facilities by the em-
ployer or employers;

(4) When the actual cost of the facil-
ity or facilities is known an itemized
statement of such cost to the employer
or employers of the furnished facility
or facilities;

(5) The cash wages paid;

(6) The reason or reasons for which
the determination is requested, includ-
ing any reason or reasons why the de-
terminations in §531.3 should not
apply; and

(7) Whether an opportunity to make
an oral presentation is requested; and
if it is requested, the inclusion of a
summary of any expected presentation.

§531.5 Making determinations of “fair
value.”

(a) Procedure. The procedures gov-
erning the making of determinations of
the “‘fair value’” of board, lodging, or
other facilities for defined classes of
employees and in defined areas under
section 3(m) of the Act shall be the
same as that prescribed in §531.4 with
respect to determinations of ‘‘reason-
able cost.”

(b) Petitions of interested persons. Any
petition by an employee or an author-
ized representative of employees, an
employer or group of employers, or
other interested persons for a deter-
mination of ‘‘fair value’ under section
3(m) of the Act shall contain the infor-
mation required under paragraph (b) of
§531.4, and in addition, to the extent
possible, the following:

(1) A proposed definition of the class
or classes of employees involved;

(2) A proposed definition of the area
to which any requested determination
would apply;
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(3) Any measure of ‘‘fair value” of
the furnished facilities which may be
appropriate in addition to the cost of
such facilities.

§531.6 Effects of collective bargaining
agreements.

(@) The cost of board, lodging, or
other facilities shall not be included as
part of the wage paid to any employee
to the extent it is excluded therefrom
under the terms of a bona fide collec-
tive bargaining agreement applicable
to the particular employee.

(b) A collective bargaining agree-
ment shall be deemed to be “‘bona fide”
when it is made with a labor organiza-
tion which has been certified pursuant
to the provision of section 7(b)(1) or
7(b)(2) of the Act by the National Labor
Relations Board, or which is the cer-
tified representative of the employees
under the provisions of the National
Labor Relations Act, as amended, or
the Railway Labor Act, as amended.

(c) Collective bargaining agreements
made with representatives who have
not been so certified will be ruled on
individually upon submission to the
Administrator.

§531.7 Request for review of tip cred-
it.

(a) Any employee (either himself or
acting through his representative) may
request the Administrator to deter-
mine whether the actual amount of
tips received by him is less than the
amount determined by the employer as
a wage credit. If it is shown to the sat-
isfaction of the Administrator that the
actual amount of tips is the lesser of
these amounts, the amount paid the
employee by the employer shall be
deemed to have been increased by such
lesser amount.

(b) Requests for review and deter-
mination may be made either orally or
in writing to any investigator or any
regional, district, or field office of the
Wage and Hour Division or to the Ad-
ministrator in Washington, DC 20210.
Requests should be accompanied by a
statement of tips received each week
or each month over a representative
period as reported by the employee to
the employer for purposes of Internal
Revenue Service reports. Such a re-
quest should also be accompanied by a
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statement showing the tip credit taken
by the employer and any other infor-
mation deemed pertinent by the peti-
tioner. In any instance in which it ap-
pears that the tip credit claimed by the
employer exceeds the amount of tips
actually received by the tipped em-
ployee, the employer shall be apprised
of the facts made available to the Wage
and Hour Division and be afforded the
opportunity to submit any evidence he
may care to present in support of his
claim for tip credit before a determina-
tion is made. Such determination shall
be made by the official representative
of the Wage and Hour Division assigned
to make an investigation of the em-
ploying establishment.

Subpart C—Interpretations

§531.25 Introductory statement.

(a) The ultimate decisions on inter-
pretations of the Act are made by the
courts (Mitchell v. Zachry, 362 U.S. 310;
Kirschbaum v. Walling, 316 U.S. 517).
Court decisions supporting interpreta-
tions contained in this subpart are
cited where it is believed they may be
helpful. On matters which have not
been determined by the courts, it is
necessary for the Secretary of Labor
and the Administrator to reach conclu-
sions as to the meaning and the appli-
cation of provisions of the law in order
to carry out their responsibilities of
administration and enforcement
(Skidmore v. Swift, 323 U.S. 134). In order
that these positions may be made
known to persons who may be affected
by them, official interpretations are
issued by the Administrator on the ad-
vice of the Solicitor of Labor, as au-
thorized by the Secretary (Reorganiza-
tion Plan 6 of 1950, 64 Stat. 1263; Gen.
Order 45A, May 24, 1950, 15 FR 3290).
The Supreme Court has recognized that
such interpretations of this Act “‘pro-
vide a practical guide to employers and
employees as to how the office rep-
resenting the public interest in its en-
forcement will seek to apply it” and
““‘constitute a body of experience and
informed judgment to which courts and
litigants may properly resort for guid-
ance.” Further, as stated by the Court:
‘“Good administration of the Act and
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